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ABSTRACT: Procreational autonomy is one's ability to choose when to have a child. Because
advances in human reproduction technology allow one to create embryos with donated sperm and egg
and freeze them for future use, it is important to analyze the resulting legal implications. This Article
proposes a complete disposition model in cases where the egg and sperm donors disagree about the
embryo's ultimate fate. While embryos should be accorded a level of respect as a potential life, referring
to an embryo's legal status as "chattel" is useful because it gives an embryo its deserved respect while
bringing clarity to the law. This Article distills the policies alluded to in the scant case law dealing with
the disposition of frozen embryos and argues that the right to avoid procreation is the stronger interest
when attempting to resolve an embryo disposition dispute.
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In today's society both individuals in a relationship frequently pursue careers and as a result often delay
starting a family. As couples delay having children, the human body deteriorates making in coitus
conception more difficult. To alleviate the problems associated with conception by older couples, In
Vitro Fertilization (IVF) has become increasingly popular. Advances in reproductive technology and the
use of IVF enable a physician to harvest additional embryos that are *274 subsequently frozen and used
in future conceptions. With these medical advances comes the need for developments in the law to deal
with the ensuing legal issues.
Legal minds need to define a person's right not to procreate and balance it against a person's right to
procreate [FN1] when a couple's relationship fails and the parties disagree on how to dispose of their
frozen embryos. The United States Supreme Court has found the right to privacy buried in the
constitution. [FN2] It has also held that a woman's right to privacy allows her to seek an abortion. [FN3]
These fundamental liberty rights do not exist without restrictions. A woman's right to an abortion is

eclipsed by a state's interest in life once the fetus becomes viable. [FN4] It is now time for courts to
define one's right not to procreate. More specifically, privacy rights and abortion rights are rarely
bargained for in contract; however, the disposition of frozen embryos and its associated procreation are
often contemplated contractually.
While courts have used various methods to address the disposition of frozen embryos, ultimately the
gamete providers' desires carry the greatest weight, and embryos are essentially treated as chattel. Part I
of this Article introduces and explains the need for and nature of IVF. Because the disposition of
embryos relates to procreational autonomy, and arguably a fundamental right protected by the
Constitution, Part II will explore what role, if any, the Constitution plays in governing the final
disposition of embryos. Part III will discuss the legal issues surrounding frozen embryos. Part IV will
survey the current landscape of state case law and articulate the common trends that emerge. Finally,
Part V will propose a uniform model for the disposition of frozen embryos to be used when gamete
providers disagree on the disposition. The proposed model draws support from underlying principles and
guidelines developed in case law, based in the United States Constitution, and examined by
commentators.
I. SOCIAL OBSTACLES TO NATURAL CONCEPTION AND THE PROCESS OF IVF
Assume that a married couple decides to forgo having children until after both have established their
careers. Consequently, they attempt to have children later in their lives. Because of problems with
conception associated with age, the couple finds that it is not possible to conceive in coitus. [FN5]
*275 There are many reasons why couples cannot conceive. [FN6] A man's sperm may be unable to
break through and fertilize a woman's egg. [FN7] Some women are unable to produce ova. [FN8] Other
women have problems with their fallopian tubes that do not allow ova to be fertilized or do not let
fertilized ova travel to the uterus. [FN9] In some cases, the egg is successfully fertilized, but the uterus is
not fit for the implantation or for the maintenance of the embryo through gestation. [FN10] Other
problems include endometriosis, cervical mucous problems, unexplained infertility, and oligospermia
(low sperm count). [FN11]
The couple may choose to undergo IVF, which can increase the chances of a woman carrying a fetus to
term, as a way to avoid the problems associated with in coitus conception by bypassing the natural place
of fertilization--the fallopian tube. [FN12] During the extraction of the egg from the woman, extra eggs
can be retrieved. These extra eggs can be fertilized through IVF and then frozen for later implantation.
[FN13]
There are five central steps in the IVF and cryogenics process: (1) induction and timing of ovulation,
(2) oocyte retrieval, (3) fertilization, (4) embryo transfer, and (5) cryogenic freezing of the embryo.
[FN14] Eggs must be retrieved immediately prior to ovulation. In the natural ovulation cycle only one
egg develops. Medications are used to promote the simultaneous maturation and ovulation of a number
of eggs at a particular time of the day. Next, the eggs are harvested from small fluid collections in the
ovaries called follicle cysts. An ultrasound probe is placed in the vagina, and a needle is inserted through
the vagina into the ovary. Each follicle is then aspirated to retrieve the eggs.
The male is asked to produce a semen specimen by masturbation the day before or shortly after the
scheduled egg retrieval. Occasionally he will be asked to produce on both days. The semen, or liquid

portion of the ejaculate which surrounds the sperm, is separated from the sperm. Some of the sperm are
then placed together with the eggs in a culture medium and allowed to incubate for approximately 18
hours. If fertilization is successful, the fertilized egg is transferred to a second culture medium and
incubated for an additional 22 to 46 hours.
After successfully harvesting and fertilizing the eggs, they can be implanted into the woman's uterus
[FN15] or, alternatively, frozen and stored. The freezing *276 requires the use of cryoprotectants that
shield the embryo from being damaged in the process. [FN16] Once frozen, the embryos can be thawed
at a later time and used for implantation.
In 1996, over 300IVF programs operated in the United States, and there were over 40,000 IVF cycles
administered. [FN17] Since its first success in Great Britain, over 30,000 children have been conceived
through IVF. [FN18] Also, the trend of freezing embryos is on the rise. [FN19]
II. PROCREATIONAL AUTONOMY AND ITS CONSTITUTIONAL BOUNDARIES
Procreational autonomy arguably encompasses both the right to procreate and the right not to
procreate. Under the current constitutional landscape, the United States Supreme Court has addressed
only the former. Yet the Court has phrased the right to procreate as the liberty to be free from
governmental interference with procreational decisions. [FN20]
In striking down an Oklahoma statute requiring the sterilization of specified criminals, Justice Douglas
stated that "[m]arriage and procreation are fundamental to the very existence and survival of the race."
[FN21] The court held in both Eisenstadt and Griswold that a state cannot restrict the use of and access
to contraceptive devices by married or unmarried couples. [FN22] The most telling of those rights was
enunciated in Eisenstadt, where the Court stated, "If the right of privacy means anything, it is the right of
the individual, married or single, to be free from unwarranted governmental intrusion into matters so
fundamentally affecting a person as the decision whether to bear or beget a child ...." [FN23] Because
the right incorporates the decision to beget a child, the decision ultimately encompasses whether a
person wants to be a parent. Thus, as a person has a right to be a parent, he or she also has the right to
avoid being a parent and, accordingly, the right to avoid being forced to procreate.
This privacy right can be traced back to when the Court found that the Fourteenth Amendment
protected:
*277 the right of the individual to contract, to engage in any of the common occupations of life, to
acquire useful knowledge, to marry, establish a home and bring up children, to worship God according
to the dictates of his own conscience, and generally to enjoy those privileges long recognized at
common law as essential to the orderly pursuit of happiness by free men. [FN24]
The Court has also found that minors have a right of privacy encapsulated in decisions affecting
procreation. [FN25] Under the protections of substantive due process, persons have enjoyed Fourteenth
Amendment protection of matters relating to marriage, family, procreation, and bodily integrity. [FN26]
The right of privacy has also paved the road to creating a constitutional right to procreational
autonomy. [FN27] Curiously, the Constitution does not explicitly mention any right of privacy;
however, the Court has recognized that one liberty shielded by the Due Process Clause of the Fourteenth
Amendment is "a right of personal privacy, or a guarantee of certain areas or zones of privacy." [FN28]

The Court vaguely defined the right of privacy as including "the interest in independence in making
certain kinds of important decisions." [FN29] The Court has never enunciated a complete list of what
privacy entails; nevertheless, it has concluded that procreation does fall within its ambit. [FN30]
Additionally, contraception [FN31] and family relationships [FN32] have been added to the rights
protected under the umbrella term of "privacy."
Decisions relating to the birth and the care of children are at the very heart of constitutionally protected
privacy issues. [FN33] The Court has found that central to privacy is the idea of protecting decisions
relating to the most intimate of human activities--procreation. Logically then, it can be inferred that
because the right to avoid procreation ranks high among privacy concerns, so does the right to procreate.
[FN34] However, it must be noted that because procreation implicates two *278 rights that are
diametrically opposed to one another--the right to procreate and the right to avoid procreation--they will
inevitably come into conflict. When the conflict between protecting one's right to procreate clashes with
one's right to avoid procreation, the court must necessarily find that one right defeats the other. It is
therefore important to analyze these rights with respect to each other in deciding which one is stronger.
Generally, the right to avoid procreation should be given greater protection. The party wishing to avoid
a genetic link to offspring is irreversibly harmed if an egg is transferred and birth occurs; at that point
one cannot avoid the unwanted burdens of parenthood. [FN35] The central purpose of procreation is
having and raising children. The root is having the child, as raising a child is dependent upon first
having one. One can have a child in many ways. People can conceive naturally or with technological
help. Adoption is an alternative arrangement that allows a person to raise a child. Thus, as there are
many ways in which a person can bear and beget a child and because procreation is irreversible, [FN36]
the right to avoid procreation should be the more closely guarded right.
It may be argued that adoption does not equate to procreation. However, there is no biological
guarantee that one will be able to be a gamete provider for a child, and, thus, the Constitution cannot
isolate that right outside of sociological factors such as adoption. Indeed, the true protection provided by
the Constitution is the power to decide whether to bear and beget children, not necessarily the right to
procreate. The power to decide whether to bear a child is limited by an individual's ability to procreate.
A person suffering from infertility does not have the power to make that choice--infertility commands
that the individual will not procreate. Therefore, when nature is preventing one from giving birth
naturally, the state should not interfere.
*279 The Constitution generally only protects one from state actors. [FN37] However, as between
private parties, the Constitution is less relevant. A state may not force one to procreate or hinder
procreation; however, parties may agree to engage in or abstain from procreation where fundamental
public policy is not concerned. Accordingly, a state may not enact a statute that forces one to have
children. However, it is possible for a court to enforce a contract to do the same without implicating the
Constitution. [FN38] Although a court's construction of a local contract under local law does not provide
the necessary state action to implicate the United States Constitution, [FN39] the Constitution's guiding
principles can be used in deciding how to enforce a contract in light of the fundamental rights associated
with one's personal liberty. It is therefore suggested that when looking at a contract that involves
procreational rights, the Court look to the Constitutional framework in analyzing the public policies and
validity of the contract. The Constitution provides an appropriate and useful framework of public policy
to guide those interpreting a contract regarding the disposition of frozen embryos.

III. LEGAL ISSUES AND FROZEN EMBRYOS
The legal issues stemming from IVF and cryogenic embryo freezing are ripe for exploration. The law
must define what an embryo is and what rights are invested within the embryo to guide physicians,
couples, and courts in decisions relating to the implantation, donation, and destruction of frozen
embryos.
A. The Rights of the Embryo
An embryo is an eight- to sixteen-celled organism with a unique DNA structure that is yet to form the
primitive streak [FN40] made from the combination of a human sperm and egg. [FN41] There have been
three major schools of thought relating to the classification of an embryo as life. First is the view that an
embryo is "not life at all but merely human tissue." [FN42] Second is the view supported by some *280
scholars that an embryo is human life. [FN43] This view requires that embryos be given the opportunity
to develop through implantation and bans any nontherapeutic action that might harm the embryo.
[FN44] The third, and majority view, takes an intermediate position: an embryo deserves greater respect
than human tissue because of its potential for life, but its status does not rise to the level of human life.
[FN45] The United States Supreme Court's rulings in Roe and Casey demonstrate acceptance of this
middle ground rule for fetuses. Under Casey, the carrying mother can abort a fetus for any reason until
viability, and after viability only for the health or to save the life of the mother. [FN46] This scheme
indicates that as an embryo develops and gains increased potential for human life, it is accorded more
respect. Moreover, at viability a state has a compelling interest in that potential life. [FN47]
Historically, the common law only protected fetuses after quickening. [FN48] Although no frozen
embryos existed at that time, an embryo and a fetus in the *281 woman's womb are similar in that they
exist early in the "life continuum." [FN49] Additionally, some states have recognized a wrongful death
case of action for the death of a fetus indicating greater respect to biological beings with the potential for
human life. [FN50] Finally, the Supreme Court has never interpreted the Constitution to suggest that a
fetus is a person with the rights and protections of the Fourteenth Amendment. [FN51]
B. The Right to the Embryo
While the rights pertaining to an embryo may be more circumscribed than other property rights, the
embryo has a property interest. The persons who provide the biological material to the embryos, the
gamete providers, have the strongest claim in deciding the embryo's disposition. [FN52] State courts are
in accord with this presumption. They have recognized that frozen embryos are a potential life, but still
place the gamete providers' interests above that of the embryo. [FN53] The Uniform Anatomical Gift
Act (UAGA) supports the view, though not expressly, that embryos would be subject to the right of
survivorship. [FN54] Section 3 of the Uniform Anatomical Gift Act allows the spouse, adult child,
parent, adult sibling, grandparent, or guardian of a decedent to make an anatomical gift on behalf of the
decedent. Thus, if an embryo could be read as an "anatomical gift," which "means a donation of all or
part of a human body," UAGA ¶ 1(1), then it could be gifted by a qualified survivor of the decedent.
However, the UAGA refers to human tissues and organs that have no potential for autonomous human
life. [FN55] Unwarranted destruction of an embryo can lead to liability in tort. [FN56] Furthermore, one
*282 court has recognized that the owner of the embryos and the holder of the embryos have a bailorbailee relationship. [FN57]

Tennessee law specifically denies a frozen embryo the status of "person." [FN58] Nonetheless, the
Tennessee Supreme Court concluded that embryos were not "property" but occupy an interim category
that carries the characteristics of property. [FN59]
Under federal law, an unborn embryo is not a person. [FN60] In York v. Jones, [FN61] a federal
district court determined that frozen embryos were "property" when the gamete owners wanted the
frozen embryos transferred across state lines from one clinic to another.
While a host of labels can be attached to embryos, they should maintain property characteristics in the
eyes of the law. While the idea of human life as property is morally repulsive, an embryo, which has yet
to develop a primitive streak, is not a human life by any current definition. Additionally, the relative
infrequency with which an embryo fully develops upon implantation weakens the argument that an
embryo should enjoy the status of a person. [FN62] There are no limitations on the use of sperm and
eggs. They can be sold, donated, devised, or used in research and are commonly treated as chattel. An
embryo is simply a culmination of the two and without a uterus can never develop into life. Just as the
sperm and egg's potential to reach an embryonic stage are dependent on each other, an embryo's
potential for life lies in its ability to successfully implant into a uterus. Thus, an embryo shares a key
characteristic of sperm and egg in that the pieces necessary to put together human life are not all present.
Because an embryo is not life in a legal sense and is missing an essential element to truly be potential
life, as a matter of principle, an embryo is chattel.
It is conceded that an embryo as potential for human life deserves respect. An embryo is closer to
becoming life than either an egg or sperm individually. Relying on the notion that potential life gains
respect as it gets closer to actual life, the embryo deserves greater respect than that of the egg or sperm
individually. This idea has been crystallized by John Robertson, among others. Robertson advocates that
for purposes of decisional authority, the embryo should be treated *283 as property, even if embryos are
not treated like property in all other respects. [FN63] Lori Andrews coined the phrase "quasi-property"
in advocating that allowing gamete providers to treat embryos as property but not allowing others to do
the same could "guard against the appearance that people are commodities" or becoming "objects."
[FN64] Clearly these commentators are searching for a way to give embryos a heightened level of
respect. Nonetheless, the outcome remains static in that barring any unique factual case specifically
drawing on public policy, an embryo is chattel with an enhanced name. [FN65] In fact, many
commentators endorse this proposition specifically, and others do the same effectively. For example,
Andrea Bonnicksen has found that for daily legal issues, embryos are merely property. [FN66]
Additionally, Kimberly Diamond has found that for reasons of public policy, it is best to treat embryos
as purely property. [FN67] As opposed to applying a sugar-coated name to embryos, the same respect
can be better given by placing boundaries on embryonic chattel like those that have been placed on other
chattel. For example, just as law and society have placed boundaries on the use of human tissue through
public policy and consequently afforded the tissue and persons greater protection and heightened
respect, the law can similarly constrain the use of embryos as chattel, giving them their due respect
while maintaining a sense of legal clarity.
C. Disposition
Once embryos have been defined in the law as having property characteristics, the law must define a

person's property interest in the embryo. For example, the law must decide if research on the embryo is
lawful and not violative of public policy. Additionally, the right to sell and pass on rights in embryos
needs definition. Still another issue is determining whether, as property, embryos can be treated as
abandoned if left in storage too long.
One specific issue relating to the disposition of frozen embryos occurs when parties divorce, separate,
or when one spouse dies. After divorce, separation, or the death of a spouse, interested parties may
disagree on what to do with the embryos. One party may want to have one of the frozen embryos
implanted into a surrogate. A party may want to donate the embryo to science. A party may want to sell
the embryo or release it to an embryo adoption agency. A party may wish *284 to have the embryos
destroyed. Or a party may want to leave the option of what to do with the embryo to a professional or
other third party. Complicating the issue, the parties may have agreed to a disposition method prior to
the divorce, separation, or death, and now one or both have had a change of mind. The governing issue
essentially becomes a balance between a person's right to procreate and a person's right not to procreate.
Under these circumstances the constitutional right to a pre-viability abortion is separate and distinct
from the right to destroy an embryo. The right to an abortion is governed by Roe v. Wade as modified
by Casey v. Planned Parenthood. In those cases, the Supreme Court weighed a woman's personal
privacy liberty right against the state's interest in life. [FN68] The Court found that prior to viability a
woman had a personal privacy right so strong that it outweighed the state's interest in the potentiality of
life. [FN69] However, these decisions were based on a woman's privacy interest and not on procreative
autonomy. The Supreme Court has invalidated the requirement of written consent from a spouse as a
prerequisite to abortion due to the extensive rights a woman has in the privacy of her body, not
procreational autonomy, and thus, Roe and Casey are not controlling. [FN70] The rights relating to an
extracorporeal embryo and its respective owners are better characterized as questions of procreative
autonomy.
The constitutional issue then becomes whether the state's recognized interest in life outweighs a
person's right not to procreate so as to allow the state to forbid the destruction of embryos. The Court
has not specifically held that a person has a right not to procreate, but it is implicit in the other
established liberty rights. [FN71] In fact, the Tennessee Supreme Court stated that an individual is
entitled to procreational autonomy under the United States Constitution. [FN72] It has been held that the
state's interest in life arises after viability of a fetus in the context of an abortion. [FN73] Additionally, in
asserting one's right to refuse medical treatment, the Court held that states have a legitimate interest in
the protection and preservation of human life whereby they are not "required to remain neutral in the
face of an informed and voluntary decision by a physically able adult to starve to death." [FN74] Justice
Stevens, dissenting and citing to the Supreme Court of Missouri, stated that "[t]he state's interest in life
embraces two separate concerns: an interest in the prolongation of the life of the individual patient and
an interest in the sanctity of life itself." [FN75]
*285 In the context of embryos, obviously "the prolongation of the individual patient" is not a concern
where an embryo is not life and certainly is not a patient. Thus, the true nature of the state's interest in
life in the embryo context is in the "sanctity of life itself." At best, the state has an ill-defined interest in
morality as it relates to the preservation of life. An embryo is merely a potential for human life. [FN76]
As the potential for life is minimal, the state's interest in protecting that potential life is also minimal. On
the other hand, a person has a constitutionally protected right to avoid procreation. [FN77] That right is

irrevocably destroyed if the implantation of an embryo leads to a successful birth against the will of a
gamete provider. Thus, because the state has minimal interest in potential life and a gamete provider has
a constitutionally protected interest in avoiding procreation, the gamete provider's interest should
outweigh that of the state's interest.
IV. SURVEY OF CURRENT CASE LAW DEALING WITH THE DISPOSITION OF FROZEN
EMBRYOS
Few cases have dealt with the issue of frozen embryo disposition. The state courts that have addressed
the issue have come to different conclusions. The individual holdings have been fact intensive and have
not involved pure questions of law. The following section will outline how the courts ruled under the
facts presented. The differing outcomes will then be reconciled using the right to avoid procreation as a
foundation.
A. Davis v. Davis--Tennessee: No Contract and a Balancing Test Favoring the Right to Avoid
Procreation
In Davis v. Davis, [FN78] the Tennessee Supreme Court became the first state high court to deal with
the disposition of frozen embryos. The dispute began in a divorce action where all the terms of the
divorce were agreeable except for the issue of custody of seven frozen embryos stored during a "happier
period" in their relationship. [FN79] Mary Sue Davis, the wife, wanted to implant the frozen embryos
into her uterus after the divorce. Junior Davis, the husband, wanted the right to decide if he should
become a biological father out of wedlock. After her remarriage, Mary Sue sought the right to donate the
frozen embryos to a childless couple. Junior opposed such a donation and wanted the embryos
discarded.
Mary Sue had several tubal pregnancies during her marriage to Junior Davis, one resulting in the loss
of her right fallopian tube, and was unable to carry a child to term. Subsequently, Mary Sue chose to
have her left fallopian tube ligated, leaving her unable to conceive naturally. Mary Sue and Junior tried
to adopt but *286 found it to be prohibitively expensive. IVF became the only way for them to become
biological parents.
After six unsuccessful IVF cycles, a seventh attempt allowed the physician to retrieve nine ova for
fertilization. One pair was implanted into Mary Sue. Unfortunately, she did not become pregnant. Junior
subsequently filed for divorce.
No agreement or contract existed between the parties prior to the extraction and in vitro fertilization of
Mary Sue's egg with Junior's sperm. Additionally, there was no indication that the Davises ever
considered the implications of long-term storage of the embryos. Divorce and the disposition of the
embryos were apparently never contemplated.
The court sought guidance from various legal scholars who proposed a diverse selection of bright-line
tests and concluded that a bright-line test, although clear and predictable, would not be appropriate.
[FN80] Instead, the court found that each party's interests must be weighed to determine the outcome for
the embryos. [FN81] In weighing the Davises' interests, the court found that unless no other reasonable
possibility of achieving parenthood by the gamete providers existed, the right to avoid procreation
would prevail. [FN82] However, the court determined that if no reasonable alterative existed, including

adoption, then the use of embryos to achieve pregnancy should be considered. [FN83] The court
explained that because Mary Sue could make another attempt at IVF and was open to adoption as a form
of parenthood, her plea to have the embryos implanted against Junior's will was unavailing.
In reaching its conclusion, the court found that an embryo is neither a "person" nor "property"; rather,
embryos occupy an interim category and, thus, the Davises had some ownership interest. [FN84]
Furthermore, the court concluded that the destiny of the embryos was inherently tied to the parties'
constitutional right to privacy. [FN85] The court restated one's federal liberty right in privacy but based
its decision solely on the text of the state constitution. [FN86] It stated, "We hold that the right of
procreation is a vital part of an individual's right to privacy. Federal law is to the same effect." [FN87]
Thus, a person has both a right to procreate and a right not to procreate. [FN88] Moreover, a state's right
in potential life is outweighed by the gamete provider's personal autonomy. [FN89]
*287 Although no agreement had been entered into between the parties before the Tennessee court, the
court found the issue of an enforceable contract to be crucial to the case's underpinnings and valuable to
inform future parties of a contract's consequences. [FN90] The court found that in the event of death of
one or more of the parties, divorce, financial reversal, or abandonment of the frozen embryos, a contract
between the two progenitor parties should be presumed valid and enforceable. [FN91] The court went on
to suggest that because the emotional ties to an embryo cannot be anticipated, an embryo disposition
contract should be written in a manner that allows for it to be modified by the parties at a later time.
[FN92] Additionally, the court found that Mary Sue could not use an implied contract to dispose of the
embryos in a manner aimed at reproduction. [FN93]
Ultimately, the Davis court relied on policy supporting one's right to avoid procreation. The court
impliedly understood that the right to avoid procreation was so strong that an irrevocable contract
forcing procreation would not be enforced. Other state cases have carried forth these policies.
B. Kass v. Kass--New York: A Contract Favoring the Right to Avoid Procreation Enforced
The New York Court of Appeals was the second state high court to confront the issue of disposition of
frozen embryos. The Kass v. Kass [FN94] analysis continues where Davis left off. Maureen and Steven
Kass underwent IVF in order to alleviate problems with in coitus pregnancy and artificial insemination.
Maureen attempted several IVF cycles, two of which resulted in unsuccessful pregnancies. The couple
then decided to have embryos frozen and signed consent forms before the process. The terms of the
consent form stated that the parties agreed to store the embryos for a maximum of five years, not release
the embryos without consent of both parties, and, in the event of disagreement between the parties, the
embryos would be used for biological studies.
After the cryopreservation of the embryos, Steve and Maureen divorced. They agreed in the divorce
decree to dispose of the embryos in the manner prescribed in the consent form and agreed that neither
party should have a stake in the embryos. One month later, Maureen petitioned the court to allow her to
use the embryos for her own implantation, and Steve opposed, wishing for the embryos to be used in
biological studies in accord with the consent form.
The court looked to Davis and not just Davis's commentators and concluded that the disposition of the
embryos does not implicate a woman's right of privacy or autonomy. [FN95] Additionally, the court

found that embryos are not persons and relegated the issue to deciding which party had dispositional
authority over the *288 embryos. [FN96] The court followed Davis and stated that agreements between
progenitors should generally be presumed valid. [FN97] The court found that written agreements
maximized parties' procreative liberty and provided certainty in IVF. [FN98] However, the court noted
the unique circumstances in gamete cryopreservation and the difficulty in understanding and
contemplating the vast uncertainties inherent in the IVF process. [FN99] The court concluded that while
uncertainties exist, the gamete providers, not the state, should decide how to dispose of the embryos and
that applying contract law is appropriate where it underscores the seriousness and integrity of the IVF
consent process. [FN100] The court applied general contract principles to the consent forms and held
that the agreement to dispose of the embryos by donating them for biological testing was valid and
enforceable. [FN101]
Like Davis, the Kass court delivered an opinion favoring one's right to avoid procreation. The court
found that contracts would generally be enforceable; however, the court did not state what
circumstances would trigger an unenforceable contract. Because the Kass court relied in part on Davis, it
is fair to assume that the New York court would be persuaded by the same policy in protecting one's
right to avoid procreation that influenced the Tennessee court.
C. A.Z. v. B.Z.--Massachusetts: A Contract Favoring the Right to Procreate Found Unenforceable
The facts of A.Z. v. B.Z. are similar to those in Kass and involved a dispute in a divorce action over the
disposition of frozen embryos after a contract was entered into. [FN102] The couple had trouble
achieving natural pregnancy. The wife experienced an ectopic pregnancy resulting in a miscarriage and
consequently had her left fallopian tube removed. The couple underwent additional fertility treatment in
an effort to have children. [FN103] The treatment was unsuccessful and resulted in another ectopic
pregnancy in the remaining fallopian tube requiring its removal. The couple opted for IVF as a last
effort. IVF was successful, and the couple had a set of twins on the first implantation. [FN104] The IVF
procedure resulted in extra embryos that the couple decided to have cryogenically frozen for use in
future implantations. The wife, without the husband's knowledge, later had half the frozen embryos
thawed and unsuccessfully implanted. Subsequently, the *289 couple divorced, and the husband sought
a permanent injunction to prohibit his former wife from using the remaining embryos.
The couple, as required by the physician, signed a consent form relating to the cryopreservation of the
embryos. [FN105] The couple signed a required consent form before each cryopreservation procedure; a
total of seven consent forms were signed. [FN106] The consent form addressed the disposition of the
embryos under a variety of circumstances, including separation of the parties. [FN107] The first form
stated that in the case of separation, the wife was to have control of the embryos for use in implantation.
The husband signed a completed form for the first procedure and thereafter signed blank forms. The
blank signed forms were completed with substantially similar language as the first consent form and
signed by the wife.
The court looked to Davis and Kass and concluded that while those cases would enforce the contract at
issue, under these circumstances, the A.Z. court would not. [FN108] The court found the consent form
legally insufficient to be an enforceable contract. [FN109] In invalidating the apparent agreement, the
court found that the contracts did not represent the intent of the husband and were really intended as a
form to assist the reproductive clinic. [FN110] The court found that the consent's primary purpose was

to inform the client about cryopreservation and to assist the clinic when the donors no longer wished to
use the embryos. [FN111] Moreover, the form defined the couple's relationship with the clinic and was
not contemplated to control a dispute between the donors themselves. [FN112] The court also found that
because the form lacked a temporal element, it was not dispositive four years later and under a
fundamental change in the parties' relationship--divorce. [FN113] The court also drew a distinction in
the form's references to "separation," but not "divorce," and concluded that the contract did not govern.
[FN114] The court also found that the conduct of the parties in executing the contract was vague and
doubtfully represented the intentions of the parties. [FN115] As a matter of law, the court held that the
agreement could not be binding in divorce because it did not provide for custody, support, and
maintenance in the event a child was born from the embryos. [FN116]
The court went one step further and concluded that a properly executed contract that would force
procreation and compel one gamete provider to become *290 a parent against his or her will violates
public policy and is always unenforceable as between the gamete providers. [FN117] The court looked
to various unenforceable familial agreements as support to invalidate the disposition of contract and in
support of the "freedom of personal choice in matters of marriage and family life." [FN118]
The A.Z. court relied on the intent of the parties in finding that the contract at issue was unenforceable.
However, the court found that, at a fundamental level, it is against public policy to force parenthood.
Like the Tennessee Supreme Court and the New York Court of Appeals, the Massachusetts Supreme
Judicial Court found that the right to avoid procreation was truly the governing principle in deciding the
disposition of embryos.
D. Litowitz v. Litowitz--Washington: A Contract Giving Power to the Court Interpreted in Favor of
the Right to Avoid Procreation
Litowitz v. Litowitz involved a married couple, Becky and David, who underwent IVF, however, only
David provided a gamete, and a paid donor provided the other gamete. [FN119] The Litowitzes had five
donated eggs fertilized and used three in a successful implantation through a surrogate. [FN120] The
remaining two embryos were cryopreserved. [FN121] After the successful birth, the couple divorced. In
the divorce, Becky wanted the embryos so that she could have them implanted in a surrogate and take on
the role of the primary residential parent if the implantation was successful. [FN122]
Becky had given birth to three children before having a hysterectomy that left her unable to give birth
naturally or to provide eggs. Becky and David later wanted to have a child together and decided to use
an egg donor, IVF, and a surrogate. The contract with the egg donor provided that while David and
Becky had the sole right to determine the disposition of the embryos, they could use the eggs only for
themselves unless the donor gave express written permission. A cryopreservation contract signed by the
couple stated that if a mutual decision as to the disposition of the embryos could not be reached, court
instructions gathered under petition would control. [FN123] In addition, the cryopreservation contract
provided that the cryopreservation center was to thaw the embryos and not allow *291 their further
development after five years unless the Litowitzes requested the embryos to be frozen longer. [FN124]
During the divorce, Becky wanted to use the embryos herself while David wanted them put up for
adoption. [FN125] Relying on Davis, the Washington Court of Appeals concluded that the parties did
not contemplate reproduction outside the bonds of marriage and thus no implied contract could be

found. [FN126] Additionally, the court found that because Becky was not a gamete provider, she did not
maintain her constitutional right to procreate with the embryos, and because David was a gamete
provider, he retained his constitutional right to avoid procreation. [FN127] Thus, the court held that
since David was the only progenitor of the embryos, he had complete control of their destiny. [FN128]
The Litowitz case is unique in the bundle of cases dealing with the disposition of frozen embryos
because only one party to the action was a gamete provider. Despite this fundamental difference, the
Washington intermediate appellate court still relied on Davis for guidance on the issue. Again, like its
predecessor cases, the court focused on the right to avoid procreation and crafted a disposition that
favored that right. [FN129]
E. J.B. v. M.B.--New Jersey: A Contract Giving Authority to the IVF Clinic Found Subject to the
Balancing Test Favoring the Right to Avoid Procreation
J. B. v. M.B. involved a dispute as to the disposition of frozen embryos stored during marriage and
sought for use after divorce. [FN130] J.B. was infertile and suffered a miscarriage before the couple
decided to undergo IVF. [FN131] Similar to the Kass's form, the consent form used by the IVF clinic to
inform the gamete donors gave control, direction, and ownership of the couple's "tissues" to the IVF
clinic in cases of divorce unless a court stated otherwise. [FN132]
*292 The IVF procedure was successful, producing eleven embryos. Four were immediately implanted
in J.B., leading to the birth of the couple's daughter. The remaining seven embryos were cryogenically
frozen. After their daughter's birth, the couple divorced. J.B. sought to have the embryos destroyed,
while M.B. sought to have the embryos donated to infertile couples. [FN133]
The court found that the consent form did not evince a clear intention of the parties in the event of
divorce and thus was not a separate binding contract. [FN134] The court looked to both the federal and
state constitutional right to procreational autonomy and agreed with the Tennessee court in Davis that in
the event of disagreement, the couple's respective procreational interests should be weighed and that the
interest of the party wishing to avoid procreation should generally prevail. [FN135]
In weighing the interests, the court found that M.B. was already a father and completely fertile.
[FN136] Thus, the destruction of the embryos would not hinder his ability to procreate. [FN137] In
contrast, the court found that donation of the embryos would irrevocably extinguish J.B.'s fundamental
right to avoid procreation if a child was born of the embryos. [FN138] The court thus held that while
contracts governing the disposition of frozen embryos are generally enforceable, either gamete provider
could "change his or her mind ... up to the point of use or destruction." [FN139] Furthermore, the court
found that a party changing his or her mind about the disposition of the embryos is required to
affirmatively notify the clinic in writing of the changed intention. [FN140] However, such notification is
not an absolute veto power; rather, in the instance of subsequent disagreement, a balancing test weighing
each party's interests would be used. [FN141] Reiterating the presumption that the party choosing to
avoid procreation would usually prevail, the court indicated that in a case where an infertile party seeks
to personally implant the embryo, the presumption is not as strong. [FN142] In supporting the view of a
valid contract backed by intent, the court denounced the practice of one party signing the contract in
blank and suggested that the parties review the contract terms with a competent third party. [FN143]

Like the courts before it, the New Jersey Supreme Court found the fundamental issue to be the right to
avoid procreation. The court also laid the groundwork for evaluating the trumping ability of that right
and correctly found that it is rebuttable. Thus, the decision will be based on a balancing test whereby,
*293 under the facts and circumstances of a case, one person's right to procreate will be weighed against
the other person's right to avoid procreation.
F. In re Marriage of Witten--Iowa: All Contracts Between Couples Subject to the Mutual Consent
of Both Parties
The Supreme Court of Iowa is the most recent state to struggle with resolving a couple's dispute about
the disposition of frozen embryos in In re Witten. [FN144] That case also involved a dispute arising out
of a divorce proceeding. [FN145] During their marriage, Arthur Witten and Tamera Witten underwent
IVF treatment using Tamera's eggs and Arthur's sperm. Prior to treatment, the couple executed an
"Embryo Storage Agreement" providing that the embryos would "be used for transfer, release or
disposition only with the signed approval of both Client Depositors." [FN146] Several embryos were
created, but implantation in Tamera was unsuccessful. At the time of their divorce proceedings,
seventeen embryos remained cryogenically frozen. [FN147]
During the divorce proceedings, Tamera sought control over the seventeen embryos to be implanted in
a surrogate mother. Tamera stated that she wanted to be genetically linked with her child. [FN148] "She
adamantly opposed the destruction of the embryos" or use by another couple. [FN149] Arthur opposed
destruction of the embryos, but he also opposed granting control to Tamera and requested that
disposition of the embryos be subject to the mutual consent of him and Tamera. [FN150]
The Supreme Court of Iowa held that "agreements entered into at the time in vitro fertilization is
commenced are enforceable and binding on the parties 'subject to the right of either party to change his
or her mind about disposition up to the point of use or destruction of any stored embryo."' [FN151] In
crafting the opinion, the court examined the case law of other jurisdictions on the disposition of embryos
and commentators' reactions to the teachings from the various courts. [FN152]
The Iowa appellate court noted its generalized "reluctance to become involved in intimate questions
inherent in personal relationships." [FN153] Nonetheless, the court distinguished embryos from chattel,
real estate, and money that are generally associated with disagreements during divorce proceedings.
[FN154] The court explained that agreements made in the context of forming embryos are not always
consistent with the parties' desires after their formation and that the formation of *294 embryos through
IVF is a highly emotional decision. [FN155] Because of the greater emotional distance that likely exists
when couples enter into such agreements, the court reasoned that judicial enforcement of that agreement
regarding family and reproductive choices would violate public policy. [FN156] Accordingly, the court
adopted a standard requiring mutual consent and explained that embryos will be stored until an
agreement between the couple is reached. [FN157]
Iowa followed New Jersey's lead in adopting a mutual consent requirement. In so doing, the court
inherently recognized the right to avoid procreation. Each party is essentially given the right to avoid
procreation by simply refusing to consent to any disposition other than destruction. To that extent, the
Iowa court has distinguished itself from the prior case law by merely fashioning a new vehicle reaching
the same end.

G. Drawing Together the Case Law
The courts have disagreed on the enforceability of contracts relating to the disposition of frozen
embryos. [FN158] However, they all are driven by the case facts, and the courts' conclusions appear to
be result oriented. Where a person's desire to avoid procreation would be achieved by enforcing the
contract, contracts are respected and enforced. In a similar fashion, when a person's desire to avoid
procreation would be advanced by invalidating the contract, it is invalidated. The golden thread of
commonality can be found in the courts' emphasis on a person's right to avoid procreation in
determining the fate of the embryo. However, the opinions taken together note that the right to avoid
procreation is not absolute. Moreover, there are other rights and policies, such as the right to procreate
and the policy supporting scientific research, which must be considered. Therefore, it is prudent and ripe
to examine the policies behind the various dispositions and develop principles to guide courts, thereby
creating certainty in the law governing the disposition of embryos.
V. A SUGGESTED UNIFORM APPROACH TO THE DISPOSITION OF FROZEN EMBRYOS
There are several approaches available for the dispositional control of embryos. [FN159] Authority can
be vested in the gamete providers, an implied contract can be found, an express contract can control, or a
test balancing each progenitor's bundle of rights can be used. [FN160] Vesting authority in gamete
providers *295 removes the issue from the powers of the legislature or judiciary. [FN161] The implied
contract theory assumes that by undergoing IVF treatment, the parties impliedly consent and commit to
reproduction. [FN162] Finding that an express contract is completely enforceable creates certainty and
produces an incentive for parties to seriously consider their actions. However, because of the unique
nature of this contract, parties do not fully understand the breadth of their decision while caught in the
moment of trying to reproduce. Thus, the contract is tantamount to an involuntary adhesion contract.
[FN163] Lastly, as a bundle of rights, each party's right to procreate is weighed against the other party's
right not to procreate. [FN164]
Applying the above principles, the following guidelines are extracted. First, as a general rule, the
progenitors of the embryo should be vested with the decisional authority in the disposition of embryos.
[FN165] Second, while the Constitution may not apply to a contractual dispute regarding the disposition
of frozen embryos, [FN166] procreational autonomy should be the overriding policy when parties
disagree. [FN167] However, the right of procreational autonomy can be waived or overcome in
extraordinary circumstances. Third, because there is societal value in embryonic research, [FN168] it
should be favored over destruction.
There are generally five possible theoretical dispositions of frozen embryos: (1) personal use, (2)
adoptive use, (3) scientific use, (4) destruction, and (5) continued storage.
Personal use allows the gamete provider to have an embryo implanted with the intent to raise the child
or children resulting from a live birth. Adoptive use gives the embryo to a nonrelated third party to use
for implantation. Scientific use involves the donation of the embryo to a research facility. Destruction
requires thawing and disposal of the frozen embryo. Lastly, continued storage permits a *296 clinic to
store the embryos for a limited time or until the gamete providers agree on disposition.
Applying the above principles to the five possible dispositions, the following chart will yield a favored

disposition of the embryo: [FN169]
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The first theoretical disagreement occurs when both parties want the frozen embryos for their own
personal and individual use. Under this scenario neither party is fully relying on procreational
autonomy; both parties want to have *297 children from their gametes. The suggested disposition in this
case is to split the number of frozen embryos evenly for each individual's personal use. However, if one
of the gamete providers objects to this compromise, then the embryos should remain in storage. Splitting
the frozen embryos is supported by an implied contract theory, while continued storage upon dispute
respects mutual consent. Under implied contract, as both parties intend to use the embryos, they are also
estopped from interfering with each other's right to procreate. [FN170] Each party's desire to use the
embryos is a commitment to the possibility of becoming a genetic parent. Furthermore, by using the IVF
process, both parties have relied to their detriment in thinking that they will be able to use the embryos,
and, as a result, should be estopped from denying the other party's use. [FN171]
The next disagreement scenario is similar to the first, but here, one party wishes to use the embryos for
his or her personal use and the other wants to donate the embryos for adoption. Again, the gamete
providers are not relying on a right of procreational autonomy; they both want children to be born from
their gametes but under different conditions. Thus, the gamete providers have essentially waived their
right to procreational autonomy through an implied contract, and both parties should be allowed their
favored disposition. Therefore, the embryos should be evenly divided between the gamete providers.
However, if one of the gamete providers objects to this compromise, then an implied contract no longer
exists, and the embryos should remain stored.
In some situations one gamete provider might want to use the embryos personally while the other
wishes to donate them for scientific use. If one party were allowed to implant the embryos for personal
use against the will of the other, the fundamental right of procreational autonomy would be abrogated.
Additionally, society generally supports scientific advancement. [FN172] Thus, it is suggested that the
embryos be donated to science in lieu of implantation, as this will avoid the trampling of one's
procreational right and support society's interest in scientific advancement.
The veto power should be abided by when one party wishes to use the embryos for his or her own
individual and personal use and the other wishes to have them destroyed. [FN173] Some commentators
argue that the woman's right to the embryo is stronger based on the protection provided to women in
Roe v. Wade. [FN174] However, it has been noted that Roe "did not purport to vest greater or lesser
rights in either of the putative biological parents." [FN175] Still others argue that a *298 woman's
interest in the embryo is greater because of "sweat equity." [FN176] However, while a woman may have
put in greater "sweat equity," the emotional investment attached to having a genetic link in a child is
equal between men and women. Some commentators have noted that in addition to sweat equity, women
have a limited time to procreate whereas men have a much longer time to procreate. [FN177]
Nonetheless, it is nature that has created these biological differences, and a man should not be given less
protection to a fundamental liberty right because of his chromosomal make-up. Other commentators
have suggested that the party with a greater level of infertility should have superior rights to the
embryos. [FN178] These arguments fail to consider the genetic link created by allowing implantation
over objection. The relevant issue is one's fundamental right to procreational autonomy, and thus one

party must have the right to avoid procreation. Employing the theory that each progenitor has a bundle
of rights in the embryos, the party objecting to parenthood will generally have a stronger interest.
[FN179] Recall that there are numerous ways, including adoption, in which a party can become a parent,
yet there is only one way for a person in this situation to avoid a genetic link to a child. The birth of a
child and the emotional baggage that attaches with it is irreversible. Additionally, as a matter of policy,
one should never be forced into parenthood because of substantial detrimental effects. [FN180] Thus,
barring inequitable circumstances, [FN181] each party should be afforded a veto power to protect his or
her procreational autonomy right. [FN182]
A situation may also arise where one party wishes to use the embryos for his or her own personal use
and the other party wishes to continue storing the embryos. In this case, procreational autonomy must be
respected along with the parties' joint wishes. It is clear that neither party is prepared to have the
embryos destroyed; therefore, a court should not order destruction in contravention to the wishes of
those involved. Instead, the embryos should be stored until the parties *299 can come to some
agreement or one party seeks to have the embryos destroyed or used for scientific research.
Under the above circumstances, a common thread emerges where at least one party wishes to use the
embryos for his or her own individual use. The right of procreational autonomy will generally suggest
not allowing implantation against one party's will. However, there may be instances where the right to
procreational autonomy does warrant implantation against one party's will. If one gamete provider
detrimentally relies on the other gamete provider's overt statements guaranteeing that the embryos will
be available for implantation, equity would demand that the guaranteeing party waive his or her right to
avoid use of the embryos. Some commentators have supported another exception in deferring to the
party seeking to avoid procreation. Relying on both the positive and negative constitutional rights of
procreative autonomy, it has been argued that deference should be given to the right which, once lost,
can never be regained. [FN183] For example, if a man tells a woman that their embryos would be
available for implantation and she should have her fallopian tubes removed to avoid the chance of in
coitus reproduction, then her claim to use of the embryos for her personal implantation would trump his
right to procreational autonomy. Because the removal of women's fallopian tubes is irreversible, a man
must accept the irreversible consequences of this under an implied or express contract theory.
In a situation where the parties disagree between adoptive and scientific use, scientific use should
prevail. Two policies support this preference. First, by avoiding adoptive implantation procreational
rights are protected. Second, by allowing embryos to be used for scientific research, we support the
advancement of science. When parties disagree and destruction is pitted against adoptive implantation, a
similar rationale applies, and the embryos should be destroyed. Likewise, when continued storage is
sought against adoptive implantation, respecting procreational rights mandates that the embryos remain
stored.
A precarious situation arises when one party wants the embryos used for science and the other party
wants the embryos destroyed. In this instance no procreational right need be protected, and the embryo
will ultimately be destroyed. This situation does, however, present a question where deontological
reasoning and utilitarian reasoning might yield different results. Deontological reasoning requires a
finding of morality. The moral dilemma spawned from destroying an embryo for scientific purposes
(that is, whether it is socially appropriate to perform scientific testing on potential life) is irresolvable
using a deontological framework, so we are forced to turn to utilitarian foundations as a guidepost. As

already noted, society at large benefits from science, and because both parties have an equal interest in
the disposition of the embryos, the interest that better suits society should triumph over an individual's
preference. Thus, it is suggested that embryos be donated for scientific use when one party seeks to aid
science and the other favors simple destruction.
*300 Another precarious situation in which procreational rights are not involved occurs when one party
seeks to donate the embryos to science and the other seeks continued storage of the embryos. In this
situation, it is suggested that the embryos be stored indefinitely. After being frozen for five years,
scientific authorities find that while the percentage of successful implantation is minimal, scientific
potential is viable. There remains a possibility that the gamete providers will alter their agreement on the
disposition and, thus, the potential for life, while minimal, remains. In this instance, the potential for life
outweighs the interest in science.
Lastly, a situation may arise where continued storage must be weighed against destruction. Because
there is potential for human life in a frozen embryo, continued storage weighs heavier than destruction.
It is also possible that the gamete providers will later come to an agreement to allow for implantation,
and, thus, storing the embryos has a stronger interest than destruction.
Regardless of the existence of a contract, courts appear to decide issues of frozen embryo disposition
on policy grounds, giving great weight to the right to avoid procreation. Courts recognize that embryos
are not just chattel. Rather, embryos deserve special respect. According special respect to embryos is a
judicial path that courts have trodden because the disposition of embryos implicates important public
policy concerns. Clearly, the potential for human life bound up in a frozen embryo is entitled a level of
respect greater than ordinary chattel. Nonetheless, gamete providers clearly have some property interest
in the embryos, but a court will not allow a contract to govern where it is violative of public policy.
Where public policy and the right of a person to avoid procreation is the true concern, it is possible to
evaluate the guiding principles and develop a decisional model for disposition. Application of the
suggested chart will accord deserved respect to frozen embryos while maintaining an individual's right
to procreational autonomy. Legal theories constantly try to adjust to scientific advancement, so it is
important to establish a discourse on the legal basis for embryonic disposition. [FN184] Evaluating the
policy and defining the legal boundaries for the disposition of embryos are timely and fitting because
they will bring needed clarity and certainty to physicians, patients, lawyers, and the courts.
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